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Governor Newsom Signs Important New Legislation into Law

September 30th was the deadline for Governor Newsom to sign a wave of new state legislation into law.  Although there were a few surprise vetoes, the overwhelming share of bills that made it to his desk this year were signed into law.  This month, we look at a few of the key bills that may concern you.  

Workers’ Compensation:  You may recall earlier this year that the Governor signed an executive order establishing that an essential worker who contracted COVID-19 is presumed eligible for workers’ compensation benefits.  That order expired this summer, but the protections are mostly revived by SB 1159, which the Governor signed last month.  The purpose of the law is to make it easier and faster for an essential worker to get a valid COVID-19 claim accepted and benefits paid.  Paid sick leave benefits specifically available in response to COVID-19 (e.g., 80 hours of the Families First Coronavirus Response Act “FFCRA” Leave) must be exhausted before any temporary disability benefits are due.  The Bill defines “injury” to include COVID-19 under certain circumstances and presumes that specified workers who contract COVID-19 between July 6, 2020 and January 1, 2023 are eligible for benefits (i.e. it is presumed that the employee’s COVID-19 illness is an occupational injury).  But even if this streamlined process does not apply, you still may be able to get benefits through a regular workers’ compensation claim if you can show your injury is from exposure to COVID-19 at work.

For “frontline workers” – peace officers, firefighters, emergency medical technicians, nurses, home healthcare workers, and in-home supportive services workers – the presumption applies for any positive test within 14 days of being on the job.  The Bill also shortens the waiting period from the typical 90 days to 30 days for a COVID-19 related illness.  The employer has 30 days to investigate and dispute if the injury is work related.

All other employees are presumed to have contracted COVID-19 at work if there is an “outbreak” on the job site.  Outbreak is defined as four or more workers (or 4% of the workforce if workplaces have more than 100 employees) who contract the virus within 14-days, or when a specific worksite is closed by the government due to an outbreak.  The Bill shortens the waiting period for these claims to 45 days, versus the typical 90 days.

COVID-19 Leave for Emergency Responders – A couple of bills that Governor Newsom signed (AB 1867 & AB 1945) helped plug a hole left open by the FFCRA, which provides for up to 80 hours of leave for workers exposed to COVID-19.  The FFCRA had an exception that allowed public agencies to identify employees as “emergency responders” and therefore exempt them from the law’s benefits.  AB 1867 provides a COVID-19 leave benefit for workers who were exempted, and AB 1945 clarifies who this applies to.  AB 1867 adds Labor Code section 248.1, which provides 80 hours of supplemental paid sick leave to certain employees who were excluded from coverage by the FFCRA.  This includes emergency responders.  It expressly applies to any public entity that is subject to the FFCRA and elected to exclude emergency responders from the FFCRA’s emergency paid sick leave requirements.  AB 1945 defines these employees under the California Emergency Services Act as any employee of the State or a local public agency who provides emergency response services, including a peace officer, firefighter, paramedic, emergency medical technician, public safety dispatcher, or public safety telecommunicator.  The law is effective from September through December 31, 2020.

COVID-19 Workplace Exposure Notification:  State law now includes a specific reporting and notification requirement for positive COVID-19 cases at the worksite.  AB 685 ensures timely notification to employees and local and state public health officials of COVID-19 cases in the workplace, helping workers take necessary precautions, such as being tested, getting medical assistance, or complying with quarantine directives.  It is one of several bills designed to protect employees from the risk of exposure to COVID-19 at work.

The Bill requires employers who receive “notice of a potential exposure” involving a “qualified individual” to provide various notifications to its employees and local health agencies.  This includes written notice and instructions to employees who may have been exposed to COVID-19 at their worksite.  It also enhances Cal/OSHA’s ability to enforce health and safety standards to prevent workplace exposure to, and spread of, COVID-19.  The Bill goes into effect on January 1, 2021 and expires on January 1, 2023.  

A “qualified individual” is someone who has a laboratory-confirmed positive COVID-19 test or health care provider’s positive diagnosis, who was ordered to isolate by a public health official or who was determined by a county public health department (individually or as a reported statistic) to have died due to COVID-19.  A “notice of a potential exposure” may come from a variety of sources including:

· A public health official or licensed medical provider stating that an employee was exposed to a qualifying individual at the worksite,
· An employee (or their emergency contact) disclosing that the employee is a qualifying individual,
· Testing protocol results or
· A subcontracted employer sharing that a qualifying individual was on the worksite of the employer receiving notification.

There are some limited exceptions for employees whose regular duties include testing or screening for COVID-19.  Within one business day of the notice, an employer must:

1. Provide written notice to all employees who were at the same location as the exposed individual within the infectious period.  Notice must be given in the manner usually used to communicate employment-related information, such as personal service, email, or text message.
1. Provide written notice to the employees’ exclusive representative (i.e. the union).
1. Provide all potentially exposed employees and the union with information regarding COVID-19-related benefits that they may be entitled to, including workers’ compensation, leave, anti-retaliation and anti-discrimination protections.
1. Notify employees and the union of the employer’s disinfection and safety plan pursuant to the CDC guidelines.

Depending on the extent of the exposure, the employer may also have to notify state and local public health departments.  No personally identifiable information is subject to a California Public Records Act request or similar request, nor should such information be posted on a public website or shared with any other state or federal agency.  The Bill gives Cal/OSHA authority to shut down a workplace or operation if it finds that it exposes the employees to COVID-19 and creates an “imminent hazard.”  However, it cannot be done in a way that materially interrupts critical government functions essential to ensuring public health and safety functions or the delivery of electrical power or water.

Protections for Public Employee Retirement Benefits:  One of the key public employment bills signed by the Governor was AB 2967.  This Bill deletes provisions of the Public Employees’ Retirement Law (PERL) that generally authorize a public agency that is contracting with the California Public Employees Retirement System (“CalPERS”) to make all or just part of its workforce members of the pension system.  The Bill generally prohibits exclusions of groups of employees from being made by an amendment of a public agency contract with CalPERS, except as provided.  The Bill applies these provisions to contracts entered into, amended, or extended on and after January 1, 2021.  The Bill is a legislative fix to a recent legal dispute whereby a local city tried to hire new employees without putting them into the pension system.  The law is designed to head off any attempts by local agencies to do this again (i.e. to create a separate class of employees who would be ineligible for CalPERS retirement).  It began when the City of Placentia brought Fire Department services back in-house after decades of contracting out to the Orange County Fire Authority.  But the City decided not to offer CalPERS retirement to the new firefighters.  While that was a very unique circumstance in Placentia, it raised a red flag on what could happen if the League of California Cities or other advocacy groups start pushing this as a way to slowly chip away at CalPERS obligations.  This is a good Bill, but most public employees will not see the impact.  What it really protects against is public agencies trying to do this again.  This had been the latest approach by public agencies in the attack on defined benefit plans.  This Bill now blocks that avenue and prevents public agencies from using it to freeze out new employees from CalPERS membership.

Expanded Family Medical Leave:  Although not a specific COVID-19 Relief Bill, SB 1383 dramatically expands the coverage of the California Family Rights Act (CFRA).  Key for public sector workers is expanding who you can take family medical leave for.  The Bill now allows for unpaid job protected CFRA leave to care for a domestic partner, grandparent, grandchild, sibling, or parent-in-law who has a serious health condition.  The Bill also eliminates the CFRA’s limitation on the amount of leave parents may take to bond with a new child when both parents work for the same employer.  Additionally, it adds a new covered use, allowing eligible employees to take CFRA leave because of a qualifying exigency related to the covered active duty or call to covered active duty of an employee’s spouse, domestic partner, child, or parent in the Armed Forces of the United States.

Although not directly relevant to public sector workers, it is worth noting that the Bill also expands CFRA coverage to a much broader swath of private sector workers.  The law already covers all public agency employees, and private sector companies that employ 50 or more people.  This Bill expands the CFRA’s protections to cover all employers with five or more employees.  If you know someone who works for a small private sector company, they may now be eligible for CFRA leave under this Bill.  An employee whose CFRA rights are violated may pursue a legal claim in court.  But for claims against employers with 5-19 employees, mediation with the Department of Fair Employment and Housing is required before filing a civil lawsuit, according to a provision in AB 1867.

Other Key Legislation:

SB 275 – Health Care and Essential Workers Protection Act – requires the State to establish a personal protective equipment (PPE) stockpile to ensure an adequate supply of PPE for health care and essential workers, and requires the stockpile to be at least sufficient for a 90-day pandemic or other health emergency.  The Bill also requires the State Department of Public Health to establish guidelines for the procurement of the PPE stockpile, taking into account, among other things, the amount of each type of PPE that would be required for all health care and essential workers in the state during the pandemic or other health emergency.
SB 973 – Pay Data Reporting to Close the Gender and Race Wage Gap – helps close the gender wage gap by requiring California employers with 100 employees or more to submit an annual pay data report to the state outlining the compensation and hours worked of its employees by gender, race, ethnicity, and job category.
AB 1731 – Unemployment-Work Sharing – Automates parts of California’s work sharing program administered by the Economic Development Department.
AB 1947 – Retaliation and Whistleblowers Protections – extends the deadline for filing administrative retaliation complaints from 6 months to 1 year and allows workers to recover their attorney’s fees if they prevail in a whistleblower action under Labor Code section 1102.5.
AB 2017 – Provides that the designation of sick leave taken for kin care leave shall be made at the employee’s sole discretion.
AB 2231 – Effective July 1, 2021, limits the “de minimis” exception to California prevailing wage laws to all but the smallest public works projects (de minimis contribution of a public entity must be less than $600,000 and less than 2% of the total project cost to qualify for the exception).  This means prevailing wage law will apply to more projects. 
AB 2399 – Expands Family Temporary Disability Insurance (FTDI) program to include absences due to a family member’s military service.
AB 2850 – Brings employees of the San Francisco Bay Area Rapid Transit (BART) District under the jurisdiction of the Public Employment Relations Board. 
AB 2992 – Expands leave for victims of domestic violence, sexual assault or stalking to include leave for the victim of any crime that caused physical injury or mental injury with a threat of physical injury.  Prohibits an employer from discharging or discriminating or retaliating against an employee, who is a victim of crime or abuse, for taking time off from work to obtain or attempt to obtain relief.
AB 3075 – Strengthens wage protections for employees of successor employers.
AB 3364 – Clarifies that military or veteran status is deemed a civil right to be protected by the Fair Employment and Housing Act (FEHA).

Conclusion:  It was another busy year for the State legislature!  In a historic year, they passed several key laws that strengthen and protect the rights and interests of California’s public employees.  This includes both COVID-19 relief bills, as well as other important employment law protections.  For more information, contact your Association.

Questions & Answers about Your Job
Each month we receive dozens of questions about your rights on the job.  The following are some GENERAL answers.  If you have a specific problem, talk to your professional staff.  
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Question:  I currently work in the Finance Department.  In October 2019, our Assistant City Treasurer retired unexpectedly. Upon his retirement, a co-worker and I took over his duties. This continued for 6 months until a new Assistant City Treasurer was hired. At the time, neither she nor I asked about “Acting Pay.”  The Assistant City Treasurer that was hired to fill in this position unexpectedly resigned. This time I asked the City Treasurer (my boss) about “Acting Pay.” The City Treasurer asked the HR Director how one can qualify for “Acting Pay.” The HR Director explained that the person filling in for the Assistant City Treasurer must be doing 50% of the work at the higher position. My co-worker and I looked up the MOU.  It does not state this. I printed out this section of the MOU along with the Assistant City Treasurer duties and gave a copy to the City Treasurer (my boss). My co-worker and I are both doing most all those duties.  His explanation, according to the HR Director, is that only one of us can apply for the “Acting Pay.” My co-worker and I have split the duties in half; I am not familiar with her duties and she is not familiar with my duties.  My question is, can HR only allow one person to receive the “Acting Pay?”  We both feel that we did the Assistant City Treasurer’s job duties the first time with no “Acting Pay,” we will not do it again without receiving the “Acting Pay.”
Answer:  You and your co-worker’s reluctance to start picking up duties again is certainly understandable, given you took on this work without pay once already.  Do the work as directed.  But unless there is a specific MOU provision or Policy limiting you and your co-worker from receiving “Acting Pay” for the same position at the same time, then you stand a good chance of getting extra pay. 
Keep in mind that most “Acting Pay” provisions require an assignment into the acting position.  This is often reflected by a Personnel Action Form.  The person assigned usually takes the title of “Acting” or “Interim.”  In that case, the employee is temporarily moved into the higher-level position.  If there is more than one opening for Assistant City Treasurer, it is possible for both you and your coworker to be given acting assignments at the same time.  But if there is only one position, then technically only one of you can serve as the “Acting” Assistant at any one time.
Some MOUs also have a separate provision for performing out-of-class duties.  For example, you may get 5% or the bottom step of the higher position for as long as you perform the higher-class work.  In these situations, the employee is not moved into the higher-level position and no one completes a Personnel Action Form.  Some higher-level duties (often much less than 50%) just trickle down to you, for as long as you will do them, before requesting out-of-class pay.  If you have this language in your MOU, you request it, and the City refuses to pay, you may have a grievance.  
It may be worth proposing a constructive solution first, before diving into the grievance process.  For example, perhaps something along the lines of rotating the “Acting” assignment between the two of you, or asking the City to pay you both for a defined period of time (e.g., during the length of the normal recruitment process).  Contact your Association if you need help securing extra pay for the higher-level work you are performing.
Question:  I am pregnant and going out on maternity leave.  I informed my department (Police) as well as HR of my intent to be out for approximately 6 months, but the information I’m getting from HR doesn’t make sense to me based on the City’s FMLA policy they sent me.  Long story short, HR is saying FMLA and SDI (PDL) run concurrently, while the policy seems to say differently.  The policy says an employee’s own serious health condition includes pregnancy under the FMLA, and maternity leave under state law (the FEHA) is a separate benefit.  It says a female employee is entitled to maternity disability leave of up to four months, followed by up to 12 weeks of Family Leave.  I am not sure how to interpret the policy, and quite frankly, do not know if HR is interpreting it correctly either.  We had this issue two years ago when I went out on maternity leave, but it was never really cleared up.  My main concern is job protection…  I just want to make sure that if I take that much time, my job will be here when I get back as well as my seniority.
Answer:  There are good State and Federal laws that protect the rights of pregnant and new mothers, but it can be a lot to sort out.  And it seems the Policies you were sent may be causing even more confusion.  SDI stands for State Disability Insurance.  It is a paid leave benefit administered through the Economic Development Department (“EDD”) for either disability (including pregnancy related conditions) or baby-bonding, but it is not a job protection benefit.
The starting point – for job protection – is the California Fair Employment and Housing Act (“FEHA”), which guarantees all employees disabled by their own pregnancy the right to take unpaid medical leave, known as Pregnancy Disability Leave (“PDL”).  Under the FEHA’s PDL, the mother is entitled to up to four months (17 1/3 weeks) for the period she is disabled, for each pregnancy.  Disability under the PDL is defined broadly – it includes severe morning sickness, pre-natal or post-natal care, bed rest, gestational diabetes, hypertension, preeclampsia, post-partum depression, childbirth, recovery from childbirth, etc.  Many pregnant mothers will qualify at some point during or after their pregnancy.    
The Federal Family Medical Leave Act (“FMLA”) and the California Family Rights Act (“CFRA”) both provide up to 12 weeks of unpaid job-protected leave for a serious health condition and/or for baby bonding.  Typically, these two leaves run concurrently, meaning you are entitled only to 12 weeks of leave combined under both laws, not 24 weeks.  The key here is that, unlike the FMLA, the CFRA does not include pregnancy or related medical conditions within the definition of “serious health condition.”  Therefore, for a mother who qualifies for PDL, the employer may run FMLA concurrently with the PDL, but cannot run the CFRA concurrently.  Your question says the FEHA is a separate benefit, but it is really CFRA that is separate from FMLA/PDL.
What this means is the mother may still be entitled to take 12 weeks of baby-bonding leave under the CFRA on top of the FMLA/PDL.  Baby bonding leave under CFRA can begin once the child is born, up to one year after the child’s birth.  So, in theory, if not in practice, you could use the FMLA/PDL for 17 1/3 weeks, and then CFRA once the PDL runs out, for a total of 29 1/3 weeks (over seven months) of job protected leave.  If you pay into SDI, you may also receive wage replacement benefits during leave.
By the way, a father can use FMLA leave to care for a pregnant spouse, and then also take CFRA leave to bond with the new baby, for a total of 24 weeks (6 months) of job protected leave.
The Federal Pregnancy Discrimination Act (“PDA”) of 1978 – which amended Title VII of the Civil Rights Act of 1964 – and the Federal Americans with Disabilities Act (“ADA”) of 1990 may also provide job protection.  Neither provide a specific amount of leave.  But the ADA (and the FEHA) may require the employer to reasonably accommodate a disability, which may include granting leave beyond what the employer’s policies or other State and Federal laws might require.  
Question:  I have asked to use 24 hours of FFCRA leave.  This is for three days to cover the start of the new school year where my child’s pre-school is closed.  They are only doing remote learning and due to my job, I need to find a place that will physically take him.  Management has denied it.  They say I must use the 80 hours all at once, that I cannot take it intermittently.  Is that correct?  The three days I requested all run consecutively.  I feel like HR does not know how this is supposed to be applied.  I want to know what I can do to fix this.  For now, they said I must take my own leave or go unpaid.  I am not aware of anything that says I must take the full 80 hours all at once. 
Answer:  No, what they said is not correct.  What it sounds like you are asking for is to use a three consecutive day block of time.  This is not “intermittent leave,” as that phrase is understood under various leave laws.  If you are asking for partial day absences, that would be intermittent leave, and that is up to management’s discretion under the FFCRA.  But it is not within their discretion to require you to use the full allotment of FFCRA leave all at once.  The best approach is use your own time for now and file a grievance requesting that the Agency credit you back your leave accruals that were used to cover your FFCRA-qualifying absence (in this case, the three days).  The U.S. Department of Labor (DOL) also will enforce FFCRA violations.  So, if you do not get the leave restored through a grievance, you might consider filing a claim with the DOL.
If you had requested intermittent leave, know that the FFCRA allows for this in most situations but management does have a right to evaluate and deny it for bona fide operational reasons.  You do not have an unfettered right to demand intermittent use.  So while management can’t arbitrarily deny one request and accept another or base the decision on an unlawful purpose (i.e., discrimination, retaliation, etc.), the law does give employers a fair amount of flexibility when considering operational needs (i.e., productivity, coverage, etc.).  
As a practical matter, management may be more flexible with requests for intermittent leave if it follows a predictable schedule that helps them manage coverage.  Communication is key.  If what you seek is intermittent leave, approach management with a cooperative tone and appreciation for the difficulty in juggling operations to ensure all the work gets done.  If that does not work, contact your Association.
Question:  Our Agency has installed a new facial recognition scanner that is used to check body temperature.  They set it up just inside the entrance of the building without saying anything at all.  Is this legal?  Seems like this is a serious violation of our privacy (both employees and residents).  A lot of us are uncomfortable about this.  What can we do to have the scanner taken out?
Answer:  Although not exactly new technology, there is not yet much concrete case law on facial recognition in the workplace.  If the Agency uses the equipment, this could be a change to working conditions, obligating the Agency to negotiate with your Association over how it is used and how information is stored, etc.  You also correctly identify privacy concerns.  There are questions as to exactly what data is collected and how the company administering the technology uses that data.  Further, there are many studies examining racial disparity in the way this technology works.  Your Association should carefully consider all this before engaging with management.
The second issue is body temperature checks. This is considered a medical examination under the law, but a permissible one for your employer if there is a legitimate business necessity, which in the age of COVID-19 is almost a given. But it still triggers confidentiality issues in how that information is stored and who has access to it.  The Agency may have to negotiate with your Association about this practice.   
Contact your Association and share your concerns.  They may be able to convince management not to move forward with using the facial recognition scanners, or if they do, that it be carried out in a manner that the Association can agree to.  Of course, if the goal is simply to check temperatures, there are simpler, less intrusive, options for management.
Question:  Our City is pursuing a sales tax increase as a Ballot Measure in the November election.  This would help our City revenues at a time where it is desperately needed.  I would like to express my support of the Measure, publicly, on social media such as Facebook or Next Door.  What are the employment consequences if I do?  What can I do or say to mitigate the risk of an adverse action?
Answer:  Your First Amendment rights do not end when you become a public servant, but pitfalls exist.  Public employees most often get in trouble when they blur the lines between speaking as a private citizen versus an employee on behalf of the Agency.  You may be subject to discipline if you are speaking as an employee i.e., in your official capacity.  Be careful.  Even if you do not expressly say you are speaking on behalf of the City, you may be disciplined if you give that impression (i.e. by wearing your official City uniform, badge, using your official title or other identifying markers, etc.).  
Even if you clear the first hurdle and make clear you are speaking as a private citizen, you still need to ensure the issue you are addressing is a matter of public concern.  In your case, the sales tax increase is clearly a public concern. On the other hand, if you decide to air your frustration or personal grievance with a work issue, then you may lose any First Amendment protection, even speaking as a “private citizen.”  
