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U.S. Supreme Court Concludes Another Blockbuster Term
With everything that has happened so far in 2020, it might be easy to overlook the most recent legal decisions from our nation’s highest court.  The U.S. Supreme Court concludes their term every year in late June or early July.  This year’s term delivered some big headlines as promised – even as COVID-19 developments continued to garner the most attention.  Let’s look at a few of the major employment law cases that the Court decided, including the impact these rulings will likely have on workers in the years to come. 

LGBTQ Rights:  In Bostock v. Clayton County, Georgia, the Court held that an employer who fires an individual merely for being gay or transgender violates Title VII of the Civil Rights Act of 1964.  The case consolidated three separate cases.  In the lead case, the County had fired Gerald Bostock for “conduct unbecoming” a county employee shortly after he began participating in a gay recreational softball league.  In the second case, a private company fired Donald Zarda days after he mentioned being gay.  In the third case, a funeral home fired Aimee Stephens after she informed her employer that she planned to “live and work full-time as a woman.”  She had presented as a male when hired initially.  In each case, the employee sued alleging sex discrimination under Title VII.  

The Eleventh Circuit Court of Appeals – which covers Georgia – held that Title VII did not prohibit employers from firing workers for being gay and dismissed Bostock’s case as a matter of law.  The Second and Sixth Circuit Court of Appeals – which covered the other two cases – held that Mr. Zarda’s and Ms. Stephens’ claims could proceed.  There was a longstanding conflict among the Federal Circuit Courts of Appeal as to whether LGBTQ claims are actionable as “sex” discrimination under Title VII, and the U.S. Supreme Court finally agreed to address the conflict by consolidating and hearing these three cases.

Title VII makes it unlawful for an employer to fire a worker “or otherwise discriminate against any individual . . . because of such individual’s race, color, religion, sex, or national origin.”  42 U.S.C. §2000e-2(a)(1).  The parties acknowledged that the term “sex” in 1964 referred to biological distinctions between males and females.  But the employers argued that few in 1964 would have expected Title VII to apply to discrimination against gay and transgender persons.  In a 6-3 decision, the Court refused to give any weight to that argument.  Writing for the Court’s majority, Justice Gorsuch – joined by Chief Justice Roberts and Justices Ginsburg, Breyer, Sotomayor, and Kagan – held that the law must be applied as written when, as here, the statute is not ambiguous.  The Court also rejected arguments that other factors besides sex contributed to the employment decision, or that the employer treated women as a group the same when compared to men as a group.  The key point was that the employers had intentionally relied in part on the person’s sex when deciding whether to fire them, and this violates Title VII.

In at least one of the cases – the lead case – the employee was a public sector worker.  Title VII is the nation’s foremost Civil Rights law and protects employees from unlawful discrimination.  This case affirms that the Court will continue to enforce the law’s core protection of equal employment opportunity in the workplace.  Public employers cannot use a person’s sex as a basis for an adverse employment action.  Bostock now makes it clear that “sex” includes sexual orientation.  This is now the law in all 50 states.

Age Discrimination:  Similarly, in Babb v. Wilkie, the Court reinforced the protections of another civil rights law – the Age Discrimination in Employment Act of 1967 – in holding that personnel actions must be untainted by any consideration of age.  Like Bostock, Noris Babb was a public sector worker.  He was a clinical pharmacist at a U.S. Department of Veterans Affairs Medical Center.  He sued the VA for age discrimination under the ADEA, which says that personnel actions affecting individuals aged 40 and older “shall be made free from any discrimination based on age.” 29 U.S.C. §633a(a).  The VA argued that factors other than age supported the personnel actions, and the District Court agreed, dismissing Babb’s lawsuit.  Babb appealed, arguing that the ADEA’s protections are broader than merely those instances where age is a “but-for cause” of the personnel action.  The Eleventh Circuit Court of Appeals disagreed, but the U.S. Supreme Court agreed with Babb and reinstated his lawsuit.

In an 8 – 1 decision, written by Justice Alito, the Court held that the ADEA’s protections are broader than mere “but-for” causation.  The Court said that the statute “demands that personnel actions be untainted by any consideration of age.” (emphasis added)     The Court held that, in order to obtain reinstatement or damages, a person must show that the decision would have been different if the employer had not taken age into account (the traditional “but-for” standard).  But one can still pursue a claim if age played a lesser part in the decision (though it is not clear what other remedies are available in these instances).  Still, some lower courts – including in this case – regularly dismissed lawsuits because the courts found that the employer would have taken the same action regardless of age.  The Court said this is not correct.  As with Bostock, the Court said the law must be enforced as written.  This case is a landmark departure from the Court’s prior rulings under the ADEA.  Employees regularly found it difficult to prove “but-for” causation – i.e. that the employer’s justification was pretext for unlawful age discrimination.  This case now makes it clear that age cannot be considered as a factor at all.  The Court’s ruling should cause employers to think twice before using age as a factor in personnel decisions. 

Employees at Religious Institutions:  The Court’s term was not all good news for employees.  In Our Lady of Guadalupe School v. Morrissey Berru, the Court held that private school teachers could not bring employment discrimination claims against their religious institution employers.  According to the Court, the First Amendment shields those institutions from lawsuits, at least when those claims are brought by teachers who, in the employer’s opinion, perform “vital religious duties” such as educating students in their faith.  This is true even when the teacher is not of the religious faith of the school and when teaching is almost entirely on secular subjects.  Agnes Morrissey-Berru taught at Our Lady of Guadalupe School and Kristen Biel taught at St. James School, both Roman Catholic schools in the Archdiocese of Los Angeles.  Both were elementary school teachers who sued the schools after they were terminated from employment.  Morrissey-Berru claimed the school violated the ADEA by replacing her with a younger teacher, and Biel alleged that the school fired her because she requested leave to obtain breast cancer treatment.  In both cases, the Ninth Circuit Court of Appeals held that the teachers could pursue their legal claims.  But the Supreme Court reversed.

Justice Alito wrote the opinion for the Court in a 7-2 decision.  The Court relied on an earlier case, Hosanna-Tabor Evangelical Lutheran Church and School v. EEOC (2012) 565 U.S. 171, which had expanded the “ministerial exception” that precludes certain religious school employees from bringing employment lawsuits.  The Court said that implicit in the Hosanna-Tabor decision is a recognition that educating young people in their faith, instilling the church’s teachings, and training kids on how to live out their faith are roles that lie at the core of a private religious school’s mission.  The Court applied this to the facts of both Morrissey-Berru’s and Biel’s cases.  The Court found that they performed “vital religious duties” such as educating their students in the Catholic faith and guiding their students to live their lives in accordance with that faith.  Even though their job titles did not include the term “minister” and the teachers had less formal religious training than the teacher in the Hosanna-Tabor case, the Court said that their core responsibilities were essentially the same.  The Court also gave great weight to the schools’ view of how the employees carried out the church’s mission and said that an employee does not have to be a “practicing” member of the religion to qualify for the ministerial exception.

Unfortunately, this case carves out a broader scope of people who lose their rights under U.S. employment law when they choose to sell their labor and skills to religious employers.  The case law, up until Hosanna-Tabor, had interpreted the “ministerial exception” narrowly.  But the Morrissey Berru case shows the Court is willing to expand that exception much further.  It even permits religious institutions to discriminate based on age or disability if the employee they are discriminating against falls in the “ministerial exception.”  It is important to remember that the Appeals Court had concluded that the teachers’ lawsuits had merit – a jury could reasonably find that they were victims of illegal discrimination.  But the Court nonetheless held the schools immune from any liability.  

Conclusion:  These decisions are a relative bright spot from a Court that has routinely sided in recent years with big business over workers.  All public sector workers should welcome the Court’s aggressive enforcement of Title VII in Bostock and the ADEA in Babb.  It is a warning to California’s public agencies.  Personnel decisions must be free of illegal bias or discrimination.  A worker’s age or sexual orientation, for example, shall not be considered.  Equality under the law is not just an ideal but a legally enforceable standard.





Heat Illness Prevention
Forecasters are calling for scorching temperatures in August.  To help prevent heat illness, the Occupational Safety & Health Administration recently published resources including: Did 
You Know?


Water-Rest-Shade:  Drink about 1 cup of water every 15-20 minutes.  You may need sports beverages containing balanced electrolytes if you are sweating for several hours at a time.  You should have access to shaded or air-conditioned rest areas for cooling down as needed. 

Who is Most at Risk?  New and temporary workers.  The body needs time to build a tolerance for heat.  More than 70% of outdoor heat fatalities occur during a worker’s first week of work in warm or hot environments.  The process of building tolerance is called “heat acclimatization.”  If your workstation is indoors, but not temperature controlled, you may still be at risk.  This includes public works yards, maintenance or fleet garages, covered plant or facility areas, warehouses, heating or electrical rooms, confined spaces, etc.

Avoid & Adjust:  Avoid alcohol and drinks with caffeine, which can cause dehydration.  Some medications, such as antihistamines, certain antidepressants, and tranquilizers, can also increase the risk of heat-related illness.  Avoid layers or thick clothing.  Adjust as needed.  This may include improving ventilation, using cooling fans, and wearing hats and lighter clothing.  It may also mean asking management to schedule work at a cooler time of day or to rotate job functions among workers to minimize heat exposure.

Stay Safe:  Common heat exhaustion signs are dizziness, headaches, cramps, sweaty skin, nausea and vomiting, weakness, and a fast heartbeat.  Heatstroke symptoms may include red, hot, dry skin; convulsions; fainting; very-high temperature; and confusion.  Work in pairs and observe each other for early signs of symptoms of heat intolerance.  Call for help if a co-worker is ill, or 911 if it is an emergency.  Move to a cooler, shaded area.  Do not go alone.  Lie down with feet elevated.  Cool down by fanning and applying wet cloths.  Loosen tight clothing.  Put cool water on your body.  Wait for medical help to arrive.

Seek Help!  Look for the OSHA-NIOSH Heat Safety App in your iPhone or Android store, which can calculate your worksite’s heat index.  It provides specific recommendations for planning work activities and preventing heat illness based on the estimated risk level where you are working.  If you encounter unsafe heat conditions, tell your employer and if nothing changes, contact staff.  You can also reach OSHA at 1-800-321-6742 (OSHA).
Questions & Answers about Your Job
Each month we receive dozens of questions about your rights on the job.  The following are some GENERAL answers.  If you have a specific problem, talk to your professional staff.  
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Question:  Our Agency just issued a new policy for travel to an area where there is widespread community transmission of COVID-19.  Employees must notify their Director immediately if they have traveled there.  It then says, “be advised that there are virtually no areas where widespread community transmission is not prevalent at this time.”  Employees must self-quarantine for at least 14 days or until such time as negative results are confirmed from a COVID-19 test.  Employees must draw down their sick leave, vacation, and other leave balances, in that order, during any self-quarantine.  I feel like our rights and liberties are being stepped on here!  Can they really prevent us from traveling during our non-work time?  There is a far greater risk of contracting the virus locally than if we go to summer nature destinations like the lakes and parks.  
Answer:  The Agency must notify your employee organization of the new policy and allow for a reasonable opportunity to negotiate over it before implementing.  You do have valid concerns, and the best place to address those is to have your employee organization negotiate changes to the new “draft” policy.  
The agency does have an obligation to protect the health and safety of all employees.  At the outset of the pandemic, public health officials included travel restrictions and self-quarantine to prevent communities from an outbreak of the virus.  So, it is understandable why your Agency may want to include this type of restriction.  You raise a good point that the language may be too broad and restrictive at this stage of the pandemic, and regardless, it does not account for other situations that are also considered high-risk beyond just travel.  
You could propose to delete the travel restriction language and replace it with wording that says employees shall report to the Agency if they feel they may have been exposed to COVID-19, and that this includes possible exposure that occurred outside of your regular work hours.  It may then be reasonable to self-quarantine, depending on the nature of the potential exposure.  
While you are at it, propose language that allows employees who self-quarantine to use the 80-hours of emergency sick leave under the FFCRA (Families First Corona Response Act).   You might also propose Agency-paid administrative leave or telework as an option so that you do not have to exhaust your leave balances while on self- quarantine.  In the end, the final policy should strike a better balance between allowing employees to travel, while also protecting the rest of the workforce from possibly getting the disease.
Question:  I am an FLSA-Exempt employee (professional classification).  Our Association recently agreed to a 10% furlough – 8 hours unpaid and 72 hours paid each 80-hour pay period.  What if I work over 72 hours in a pay period?  Normally, I put in as many hours as needed to complete my projects, often closer to 50 hours per week.  Now that I am only being paid for 36 hours per week, is it reasonable to say I will only work the agreed-upon number of hours?  If I do work more, must they pay me?  And since I normally receive a salary, and not an hourly rate, what do I get per hour over the furlough amount?  Do I just work less hours the following week?  I am not trying to be difficult; I just want what is fair.
Answer:  Let’s take each of those questions in turn.  First, you should follow management’s directive if they assign you to work overtime.  The Agency can ask you to work overtime, even if you are on furlough.  If you refuse, you could be disciplined for insubordination.  But that does not mean you should “volunteer” hours beyond the 72 hours unless instructed to do so.  In general, you should work the hours as scheduled.
Second, yes, they must pay you for all hours worked.  But this will depend on how the Agency has defined the FLSA workweek.  If the furlough is set up as 4 hours each workweek, you are considered an hourly employee for the entire duration of the furlough.  If you are furloughed only every other workweek, then you are only entitled to more pay if you work extra hours during the FLSA workweek for which you are on furlough.
Your annual salary is typically divided by 2,080 hours to come up with an hourly rate.  This is how much you should be paid for each hour worked on furlough.  Hours worked up to 40 hours is paid at straight time and hours worked over 40 is paid at time-and-one-half pay.  But this is only during the FLSA workweek in which you are on furlough.  If it alternates every other week, you will receive your regular weekly salary during the non-furlough week (regardless of hours worked) and hourly pay (including overtime, if applicable) for hours worked on the furlough week.
Lastly, no, you do not just work less hours the following week – unless that is what your specific furlough policy says.  Some agencies have “flex-time” programs for exempt employees that allow them to adjust their schedule based on having worked extra hours, to recognize their efforts.  But the Agency should not use it to avoid having to pay overtime for hours worked during the furlough week.
Question:  I am an emergency responder.  Since Shelter-in-Place, my colleagues and I continue to work onsite while most of the Agency’s other employees are at home.  The Agency has been providing them paid leave.  Basically, they get full pay for not working.  But my colleagues and I must use our own time if we call out sick or want a day off for vacation or personal leave.  If we are “high-risk,” we can stay home but must burn our own leave.  We do not get the Agency-paid leave.  This doesn’t seem fair.  Why should we who put our lives on the line every day and work in a pandemic be forced to use our own time for a day off or for our own safety if the rest of the employees are safe at home and do not have to use their own time.  Is this actionable?
Answer:  You make a good point.  It certainly doesn’t seem fair.  But know that the non-essential employees who were sent home lost the opportunity to come to work through no fault of their own.  Your Agency told them not to come to work, even though many of them were ready, willing, and able to do so.  They probably think they shouldn’t be penalized for this either, and that the Agency should extend leave or the ability to telework to solve this.
But it is understandable to feel like you are being penalized by having to use your own leave in a situation like this while others don’t have to.  For emergency responders – including many public works field staff and police department staff – the pandemic has not changed much about how they work except making it even more challenging.  These public servants continue to put themselves in harm’s way every day.  There is not anything actionable about the Agency applying normal leave policies to emergency responders.  But you should be recognized for your contributions.  Ask your employee organization to propose hazard pay or additional leave time in your next MOU.
Unfortunately, the federal Coronavirus relief bill – the FFCRA – allows agencies to exempt emergency responders from the paid leave benefit.  There is a silver lining!  The recently enacted Executive Order signed by Governor Newsom presumes that emergency responders who get COVID-19 contracted the disease on-the-job and are therefore eligible for workers compensation benefits.       
Question:  I am in the “high-risk” category for COVID-19.  I am 58 and I have an underlying medical condition.  My job also requires that I work closely with the public.  The last few months, this has not been an issue.  Facilities have been closed to the public.  But now that we are re-opening, I have concerns about going back to work.  I worked hard for my pension.  I don’t want to go back to work and risk getting the disease.  It is not the retirement I had envisioned.  I am eligible to retire, but I hoped to work until age 60 and accrue another two years of service credit.  How do I go about requesting an early retirement incentive?  I had heard other agencies offer this to their employees and I want to know what this entails.
Answer:  Congratulations on a noteworthy career in public service.  A retirement well-deserved!  Contact your employee organization, who can start a discussion with your Agency to see if there is mutual interest in offering an early retirement incentive.  Due to the current economy, some agencies have been offering incentives – such as a one-time cash-payment and/or several months of medical benefits.  Much less common is the “golden handshake,” which is 2-years of service credit towards your pension.  But to qualify, the Agency must be able to show the pension fund that it will result in cost-savings.  The Agency must also certify that it is being offered to avoid layoffs, that they won’t backfill the resulting vacancy, and that they will eliminate the position from their classification plan altogether. 
Although there are many reasons why an early retirement incentive makes sense, know that your Agency is not required to provide one.  If they do not, you might consider retirement anyways.  At 58, with an underlying medical condition, and a job where you regularly interact with the public, it is not unreasonable for you to conclude that your pre-pandemic retirement goals should be re-evaluated.  Others just like you are reconsidering their plans as well, in part due to the increased health risks.  Some are retiring from public service and will reconsider work once it is safe to do so.  You can collect your pension and work a private-sector job at the same time.  You may even find work you can do from home! 
You can also contact your professional staff, who can reach out to management on your behalf and see if the Agency would allow you to use your own leave time until your retirement date.  They probably will not agree to two years, but they may agree to 90 days, which should be enough time for the pension fund to process your retirement paperwork.  This could avoid any gap in your income. 
Also consider getting a doctor’s note that directs you to work from home.  The Agency must reasonably accommodate your medical condition.  That may mean providing telework until it is safe for you to come back to work physically.  
Question:  Management is proposing “City-wide” furloughs due to the budget impacts of COVID-19.  The only problem is that it is not City-wide.  There is a big exemption for public safety, particularly the police officers.  A lot of us feel this exemption is because public safety unions are large contributors to elected officials’ campaigns.  I know that I speak for a large group of City employees when I say it is disappointing that public safety is exempt from budget cuts, especially since my colleagues and I are paid out of enterprise funds.  Our furlough will not save the general fund any money.  And not furloughing the Officers will cost the general fund even more money.  This seems backwards.  We must be able to do something.  
Answer:  Police unions do spend a lot of money on elections for local City Council candidates.  Still, it is largely a myth that they enjoy “immunity” from budget cuts because of their campaign contributions.  They may be last in line to get cut, but they are still dependent on the City’s revenue, just like other City employees.  Public safety is often a city’s largest cost – especially to the general fund, which usually suffers from the biggest financial hit in a recession.  In many cities, any “privileged” status is often more reflective of the fact that the community supports funding for public safety.  That view might be changing.  Regardless, Police Department spending should be looked at for cost-savings just like any other City Department.
Police officers are often exempt from furloughs specifically, though.  They have minimum staffing requirements set by law which make it hard to realize cost-savings from a furlough.  For example, a furlough may cause another officer to work overtime to cover a part of another’s shift.  The resulting overtime could cost the City more money than any furlough savings.  But you are correct to point out the inequity.  If the City has a “we’re-all-in-it-together” mindset, they should look to the officers for some other form of savings, like accepting a pay cut.  Your employee organization cannot dictate what cuts the officers take, any more than the officers can dictate what cuts you take.  But you can negotiate for parity across all employees.  
If something reasonable cannot be worked out, your organization could reject the City-proposed furloughs.  If you are currently in a contract, the City would then be forced to come up with savings some other way.  That may mean layoffs.  If you are out of contract, the City could impose furloughs after exhausting the bargaining process up to and including a fact-finding panel.  Both issues – the lack of parity, and enterprise versus general fund costs – can be argued at the fact-finding hearing.  Good luck!

