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How are Pension Costs Paid After PEPRA?

The California Public Employees’ Pension Reform Act (PEPRA), which took effect in January 2013, included a vast array of amendments to the Public Employees’ Retirement Law (PERL).  Last month, our newsletter looked at one aspect of those changes – what kinds of income are considered “pensionable.”  But another big change in the law concerns the funding sources for your defined benefit pension, and specifically how the system accounts for the costs.
Historically, under the PERL, the pension system charged the Agency a fluctuating percentage based on an employee’s pay.  Some pension funds – including CalPERS – were “Super-funded” about 15-20 years ago, and the pension system reduced the employer rate to 0%.  The rate has skyrocketed in the wake of the Great Recession, and today it’s not uncommon to see an employer’s rate for local “Miscellaneous Members” (local public agency employees who are not deemed public safety) at around 15-30% of salary/wages.
The system also charges a member contribution, which is a fixed percentage of an employee’s pay.  For Miscellaneous Members, the percentage is fixed at either 7% or 8%, depending on your pension formula.  Prior to PEPRA, it was very common to negotiate for the Agency to pay this member contribution.  There’s a name for it – EPMC, or Employer Paid Member Contribution.  You could even negotiate to have the Agency contract with the pension system to have the EPMC reported as special compensation, and thus included in what’s considered pensionable, on top of your regular rate of pay. 
In addition to this revenue, the pension system invests money – in stocks, bonds, real estate, commodities, etc., – and earns a rate of return on that investment.  The investment return is a third source of revenue to help pay pension costs for current and future retirees.  There’s been a lot of public debate about whether pension systems are forecasting a reasonable rate of return.  If the forecast turns out to be much higher than what the actual returns are, at least on a long-term basis, the funding status could drop to levels that require a higher contribution from the Agency going forward, above 30% for example, to make up the difference.  But if the forecast is too conservative, the pension system could find itself at a funding status closer to 100%.  If this occurs, it’s likely the employer contribution would fall back down to more normal levels (around 15-18%). 
PEPRA largely changed this, at least for employees hired after January 1, 2013.  These “New Members” come in at a reduced 2% at 62 formula, fixed by law.  They also pay, and have been paying since January 1, 2013, 50% of “normal cost.”  This is around 6.5% of salary/wages.  The Agency pays the other 50%, and other costs and charges. 
For “Classic Members” (largely those hired by a public agency prior to January 1, 2013), the funding sources are pretty much the same as it was before the PEPRA.  But there are a few twists.  One is that the law sets a goal, non-binding, that classic members pay their full member contribution by January 1, 2018.  Second, beginning on January 1, 2018, the Agency can unilaterally require classic members to pay 50% of the total normal cost of the pension benefit, up to an 8% contribution rate for miscellaneous members.  The cap is 12% for police and fire.  This is not automatic – the Agency must still negotiate with the Association in good faith and complete the impasse procedures, including mediation and fact finding.  But the Agency can impose it in the absence of an agreement.  As employees pay their full member contribution, the EPMC is reduced to zero.
Third, the PEPRA allows the Agency and employees to agree to share the cost of the employer contribution.  These contributions are paid in addition to the member contribution rate.  These “cost-sharing” agreements can differ by bargaining unit.  But the Agency cannot impose it unilaterally.  For members represented by a public employees’ association, “cost-sharing” can only occur through a validly executed labor contract or memorandum of understanding (MOU).  This applies to both New Members and Classic Members – the Agency and Association can agree that both sets of employees cost-share beyond the 6.5% or 8% that they’re already contributing, respectively.
In most agencies these days, classic members are paying their full member contribution (7% or 8%) and new members are paying their 50% of the normal cost (about 6.5%).  In the last five years or so, many associations and agencies have agreed to end the EPMC benefit for classic members, often through MOUs that provide for salary/wage increases that equal or exceed the amount of the increased member contribution.  There are some agencies where the EPMC has been maintained, but this is now a minority of jurisdictions.  There’s also great political pressure in these agencies to end this practice, even if it’s not legally mandated, technically-speaking.
Some agencies are even negotiating for cost-sharing agreements, particularly if they’ve seen their pension costs spike dramatically.  These agreements can be advantageous if the agency offers a pay increase that exceeds any cost-sharing.  But it’s generally not something that anyone wants to see become a new trend.
Under PEPRA, classic members can maintain their EPMC but still agree to cost sharing on the employer contribution.  The member contributions get reported as “special compensation” – and are therefore included as pensionable compensation – and the agency gets employees to contribute a portion of their pay to pension costs.  Most agencies oppose this practice.  If the agency must impose terms in a subsequent MOU negotiation, it would lose the benefit of cost-sharing but still be on the hook for paying the EPMC.  For this reason, among many others, agencies that do have this practice are seeking to shift the payments from the cost-sharing side to the member contribution side.
Regardless of how the pension costs are shared at the local level, public employees everywhere have already seen lasting impacts from some of PEPRA’s reforms, including how defined benefit plans are funded statewide.  New members – who have a less lucrative defined benefit and by law contribute 50% towards costs – are growing.  Classic members – who have a more lucrative defined benefit and, in some instances, don’t contribute any of their pay towards pension costs – are gradually retiring and becoming a smaller percentage of overall association membership than they once were.  The legacy of PEPRA’s reforms are likely to be even more pronounced in the years ahead.    
News Release - CPI Increases!

Each month the U.S. Department of Labor, Bureau of Labor Statistics publishes monthly consumer price index (“CPI”) figures.   The data looks back over a rolling 12-month period at how much goods and services have increased from a year ago.  These numbers are important!  They’re a rough measure of inflation, and elected officials and agency management often look to these numbers in determining “Cost of Living” raises.   Here are the figures you need to know:
2.8% - CPI for All Urban Consumers (CPI-U) Nationally 
3.5% - CPI-U for the West Region 
4.1% - CPI-U for the Los Angeles Area 
3.2% - CPI-U for San Francisco Bay Area (12 months through April 2018)
2.8% - CPI-U for San Diego Area (6 months through December 2017)


Retired Public Employees Association News
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[image: ]ast year, CalPERS reduced the retirement benefits of almost 200 employees of the East San Gabriel Valley Human Service Consortium, known as LA Works, after its sole source of revenue was terminated. As a result, the Joint Powers Authority (JPA) terminated all of its employees and couldn’t pay its retirement obligations to CalPERS.
In response to a CalPERS demand for payment of the JPA’s retirement obligations from the member agencies that established the JPA, the cities of Azusa, Covina, Glendora and West Covina, cited existing JPA law, contract, and case law to support their position that they were not responsible for the JPA’s retirement obligations. 
As a result, RPEA and members of the Labor Coalition, decided to pursue legislation to address the problem caused by the dissolution of the JPA.  RPEA and the Labor groups, sponsored legislation (AB 1912) that would do the following:
· AB 1912 (Rodriguez) - This bill would prohibit member agencies of a JPA from disclaiming liability for the JPA's retirement liability if the JPA contracts with a public employee retirement system. It would also require member agencies of a JPA to mutually agree to apportion the retirement liability of the JPA for existing contracts with a public employee retirement system. Lastly, it would prohibit CalPERS, on January 1, 2019, from contracting with a JPA, unless the contract contains provisions regarding joint and several liability, among other provisions.
As the bill progressed through the Assembly and over to the Senate, RPEA actively supported the bill and RPEA’s lobbyists from Aaron Read & Associates lobbied for its passage.  The legislation has garnered considerable opposition, mainly from the League of Cities (the League), the California State Association of Counties (CSAC), and many individual cities.  All objected to requiring them to be liable for JPA employee’s retirement benefits in the event the JPA is dissolved.  
After considerable negotiations and discussions with opponents, CalPERS and legislative staff amended the bill to address some concerns and resolve some legal issues to make the bill workable.  The bill passed the Assembly Floor and is now before the Senate.
Additional amendments may be needed to address some outstanding IRS issues, including how new regulations might affect JPAs.  AB 1912 was heard late last month in Senate PERS Committee and Senate Judiciary Committee.
RPEA has gone to great lengths to voice the need for this bill by writing a letter of support to the Senate PERS Committee Chair. This bill is needed because it would provide retirement security to a JPA's employees and retirees if the JPA ever dissolves. RPEA will continue to follow the outcome of this bill.
Since the beginning, RPEA has been actively involved in enhancing the lives of retirees. We are the only statewide association representing all PERS retirees. RPEA works tirelessly to safeguard and promote the retiree benefits of California’s public employees. For more information regarding retiree pensions and health benefits or to learn more about the Retired Public Employees’ Association of California, check out our website www.rpea.com.
Legal Updates

Retiree Entitled to Due Process Before Forfeiture of Pension for Felony Offense 

The Public Employees’ Pension Reform Act of 2013 (Gov’t Code §7522 et seq. “PEPRA”) includes a section whereby a public pensioner forfeits a portion of his or her retirement benefits following a conviction of a felony offense that occurred in the performance of his or her official duties.  Tod Hipsher retired from the L.A. County Fire Department and, shortly thereafter, was convicted of a federal felony for directing an offshore gambling operation.  The County of Los Angeles (County) determined that his gambling conduct was committed in the scope of his official duties.  The L.A. County Employees Retirement Association (LACERA) then reduced his retirement benefits in accordance with the PEPRA.

Hipsher challenged LACERA’s actions by filing a petition with the L.A. Superior Court.  Hipsher argued that the PEPRA section is unconstitutional as applied to him because it impaired his contractual right to his vested pension and is an unlawful ex post facto law.  The County, who intervened as a real party in interest, argued the PEPRA is constitutional and that it did not owe Hipsher any more due process.  Both sides appealed the trial court ruling.  The appellate court held that the PEPRA section is constitutional, and that LACERA, not the County, bears the burden to afford Hipsher the requisite due process protections in determining whether his conviction falls within the scope of the statute.  

This case is important because it establishes that a pensioner has a right to due process from the pension system, not just the employer, prior to the forfeiture or reduction of retirement benefits under the PEPRA for a felony conviction.  The case is Hipsher v. L.A. County Employees Retirement Association, B276486, 2nd App. Dist. (2018).
Questions & Answers about Your Job

Each month we receive dozens of questions about your rights on the job.  The following are some GENERAL answers.  If you have a specific problem, talk to a Board Rep or CEA Staff at (562) 433-6983 or cea@cityemployees.net.  
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Question:   Can you explain to me how Jury Duty Leave works?  I’ve just received a Juror Summons.  The court is about an hour away from my work, depending on traffic.  Will I still get my pay from my Agency?  For how many days?  Do I get paid by the court too?  What if I’m dismissed part way through the day, do I have to return to my job?  Even if, by the time I get there, my shift will be over?  Does it matter if there’s 4 hours or more left in my shift?  

Answer:  California State law says that employers must grant time off to employees who have been called as jurors or witnesses and it also prohibits employers from discriminating against employees for taking this time. The law does not require that jury duty be paid. But compensation for jury service is negotiable.  Most MOUs include provisions that compensate you for the time you spend on jury duty.  Some MOUs even have specific language regarding what employees should do if released from jury service early.  It’s always a good idea to check your MOU or your personnel handbook for more info.  If you can’t find anything on point, it’s best to report back to work when released from jury service, unless your boss says otherwise, or your absence for the day has been preapproved. 

Question:  What are the rules concerning transfers?  I work as an office assistant at a counter in one Department.  My Agency just told me they are transferring me to another Department and I’ll now be a clerk.  I did not request a transfer, and my Association knew nothing about this.  It is not a promotion, nor is it retaliatory or disciplinary in nature, and my pay is not going down.  But I like my old job and would prefer to just work there, in the job I was hired into.  Did they violate anything?  Can I force them to transfer me back?  I’m not trying to rock the boat, but it doesn’t seem right.

Answer:  The rules regarding transfers are outlined in your MOU or Agencies’ policies and procedures. Based on the information you have provided, it appears that your Agency is relocating resources (you) based on operational need. Unfortunately, your Agency has the right to do so.  But you do have the right to question the reason for the transfer and possibly object if it changes the terms and conditions of your employment or is retaliatory or punitive.  If the transfer will have you performing your old job duties in a new department, you’re probably out of luck when it comes to challenging it.  If your job title and duties are changing, then you might have a grievance to stop them changing your job title involuntarily.  The best way to find out is to contact your Association Staff immediately for help.

Question:  Is there a law that says the Agency must give me my job description?  I promoted into a position when my supervisor left, which is basically some of my old job, combined with some of hers.  They gave me a 5% increase.  I was told I’d get a new job title and new job description.  That was a year ago!  The Agency wanted to conduct an Agency-wide classification study and I believe they did, but I was never given what the consultant proposed for my position and I’ve asked our HR Director and still get the run-around.  I’ve heard they’re proposing new job specs and it’s on the next Agenda but they still haven’t given it to me.  What can I do?  Don’t I have a say in what my job is?  And my pay scale?

Answer:  You absolutely have a right! You are performing the job and should therefore have a say. Get your Association involved NOW! Your Association has a right to meet and confer over your job description because it could potentially change the wages and terms and conditions of your employment. The Agency should present you with the proposed changes to your job description and the proposed pay. This is completely negotiable, and your Association and you should work together to make sure your job description and pay make sense to you.

Question:  I’m a maintenance worker and my Agency is proposing to consolidate the maintenance worker series into a general series at a I, II, and a Lead.  Right now, there’s “Maintenance Worker – Parks” and “Maintenance Worker – Streets,” etc.  They’re going to drop the Department designation and lump us all into one category.  My pay isn’t going down, but I’m wondering, does this affect my ability to promote?  Does it affect my seniority for layoffs or shift bidding?  Will I have to cross-train?  Will I still get paid for the certifications I hold?  Is this a good change?  What can I do?

Answer:  That all depends.  Most of those questions are negotiable.  The best thing for you to do is contact your Association staff now. These types of consolidations have their pros and cons and you need a professional to help you sort through all these questions. Most of the answers to your questions are probably yes and so you need to be clear about what this means to you and your co-workers. Before any changes are made to job descriptions we recommend that your Association meet and confer over the impacts of this consolidation.

Question:  I was a “provisional” part time employee and my old boss promoted me to “provisional” full time.  I’ve been in this position for over a year.  Unfortunately, it has not worked out as well under my new boss.  He wants to demote me back to a provisional part time employee in another department.  He just gave me a late evaluation, which was negative, and I’m appealing it.  What are my rights, what options do I have?  My boss is harassing me, and he’s difficult to work for.  I don’t want to keep working for him.  But I also don’t feel like I’m a “provisional” employee and I don’t want my hours cut.

Answer:  You have the right to a harassment free workplace and should definitely discuss your options with your Association staff. A grievance might be a useful tool in this case. Unfortunately, as a provisional employee, you are only hired on an as-needed basis. Your job is not guaranteed, and your hours can be reduced or eliminated. However, if the cut in hours is part of the harassment you are experiencing you should document this and discuss your options with your Association staff.

[bookmark: _Hlk509320946][bookmark: _Hlk517091099]Have you heard of Flores?  In Flores v. City of San Gabriel, police officers sued the City claiming that cash payments, which the officers received in their paychecks through the City’s health insurance program, must be included as part of their base pay for purposes of calculating overtime payments.  The federal Ninth Circuit Court of Appeal (which hears federal cases filed in California) agreed, in a decision on June 2nd 2016.  The U.S. Supreme Court refused to hear an appeal, and the case is now an established precedent.  Since Flores, many employees have wondered whether their Agency owes them back overtime payments.  The short answer is, quite possibly, yes!  In the last 2-3 years, if you received cash for any unused portion of the health insurance or benefits allowances, and you were paid overtime in the same pay period, you are entitled to receive overtime based on the higher amount.  If this sounds like your situation, you should carefully look at your pay stubs and determine whether the overtime you were paid included the cash payment as part of the calculation.  Do this for each pay period in question and compile a spreadsheet or notebook detailing what is still owed, if anything.  Once completed, present it to your Agency for payment.  If your Agency disputes your claim, but you feel your records are correct, you can file a formal complaint with the federal government.  The United States Department of Labor (“DOL”), Wage and Hour Division (“WHD”), is a federal agency that investigates claims for unpaid wages and overtime pay under the Fair Labor Standards Act (“FLSA”).  There are no costs for a worker to file a complaint or for the WHD to conduct an investigation.  The FLSA contains a two-year statute of limitations (three-years for willful violations).  Check out the Department’s Frequently Asked Questions on How to File a Complaint at https://www.dol.gov/whd/faq_workers.htm Did 
You Know?
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