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What Exactly is a “Fair” Pay Increase?
The good news these days is that the recession is mostly in the rear-view mirror!  The days of layoffs, imposed concessions, and work furloughs are largely behind us – at least in most agencies.  Agencies are hiring and filling vacant positions with full-time permanent employees, and not just with temporary or part-time labor.  Employees in some agencies are even receiving annual pay increases or are currently negotiating for raises.  One key question in these negotiations is what exactly constitutes a “fair” pay increase.
Public officials would answer that question by looking at the annual consumer price index figures.  This monthly data published by the federal government is designed to measure inflation, i.e. how much a dollar is truly worth in buying power.  They do this by tracking a basket of costs of goods and services and measuring how much this has increased over a given period.  Agencies with funds to give wage increases will often set their proposed annual cost of living adjustment (“COLA”) based on this number.  
But is this really the number we should be looking to?  You may have received an annual COLA, but it certainly didn’t feel like a decent raise when you look at your paycheck.  This is because the CPI has hovered around the 2% figure for close to a decade.  For employees who make $50,000 per year, a 2% raise is $1,000 over the course of an entire year.  When you divide this by 26 pay periods, the gross amount before taxes and withholdings is about $38.50 a paycheck.  To most people, it would be a huge understatement to call this a “fair” pay increase, especially when, after many years of cuts, public employees are doing much more these days with even less support.  Even if you get the raise, this is just the amount the federal government says you’d need to earn to simply maintain your current buying power!
The CPI has been increasing steadily over the last year or two.  If you look to regional CPI figures, the amount is now up in the 3% to 3.5% range.  Here’s this month’s figures:
2.4% - CPI for All Urban Consumers (CPI-U) Nationally
3.2% - CPI-U for the West Region
3.8% - CPI-U for the Los Angeles Area
3.6% - CPI-U for San Francisco Bay Area (12 months ending February 2018)
2.8% - CPI-U for San Diego Area (6 months ending December 2017)

Although the CPI has increased steadily, the average pay increase has not.  The current CPI is more than what most agencies can afford to pay, or are willing to pay, at the bargaining table.  Pension funds such as CalPERS assume annual payroll growth around 2.7%.  The average pay increase, based on statistics of how much hourly wages have increased nationally, hovers around the 2% range.  The widening gap between the CPI on the one hand, and the actual pay increase on the other, is a disturbing trend that’s beginning to impact many MOU negotiations this year.  It’s often a real achievement these days to negotiate any pay increase, and certainly one based on the most recent CPI data.
It’s worth noting that a percentage increase across the board impacts higher earners much differently than lower wage earners.  For low wage earners, a mere 2% increase before taxes is probably not going to maintain purchasing power.  Complicating this is the fact that the state-wide minimum wage is set to increase annually by $1 per hour for another five years and will then be indexed to the CPI up to a cap of 3.5% per year.  
This is putting tremendous pressure to raise wages for those employees making just over the new minimum wage amount, but who are still on the lower end of the income spectrum.  For example, consider a $1 per hour raise for an employee who works 40 hours a week.  $1 per hour times 2,080 hours per year equates to an extra $2,080 – a 4% increase if you make $50,000 annually.  The amount is an even greater percentage raise for employees making less than $50,000.  In a strong labor market with low unemployment and a rising minimum wage, hourly employees have more options than ever for better pay elsewhere.  This is a useful fact to point out to the agency at the bargaining table when pushing for better increases for lower wage earners.
For public agencies who claim to still be suffering from the recession and rising pension costs, an across the board pay raise at these figures is largely out of reach, at least for now.  Although the agency may be offering what they think is a “fair” pay increase – and of course any increase is still better than none – it’s more important than ever to note that it won’t fully maintain your purchasing power and doesn’t compensate for the years you’ve gone without any COLA at all!  This is a big reason why the parties are farther apart than they have been in decades as to what they believe constitutes a “fair” pay increase.
Governor Appoints Members to the Public Employment Relations Board (“PERB”)
Governor Brown recently appointed two new board members (Arthur Krantz and Erich Shiners), and reappointed a third board member (Priscilla Winslow), to the California Public Employment Relations Board.
Arthur Krantz is a union-side lawyer in Berkeley.  Erich Shiners is a management-side lawyer from Galt.  They are both new board members who have extensive experience handling PERB cases on behalf of their public employee union and public agency clients, respectively.  
Priscilla Winslow, also from Berkeley, is a former staff attorney and assistant chief counsel with the California Teachers Association.  She also practiced employment and labor law on behalf of employees and public-sector unions.  She is reappointed to the Board, where she has served since 2013.  She was previously a legal advisor to PERB.
If confirmed, the appointees will join Board Members Mark Gregersen (Chair) and Eric Banks as the other members on the 5-person Board.  Gregersen worked for management in the public sector, and Banks worked on the union side, prior to their current terms on the Board.  Members serve five-year terms.  
Legal Updates

AB 1487 Set Limit on Out-of-Class Appointment to 960 Hours 

A recent Assembly Bill (AB 1487) modified Government Code Section 20480 and placed a limit as to how long a public agency, covered under CalPERS, can work an employee outside of their assigned classification or in an acting-pay status.  Assignment to a higher-level position is now limited to 960 hours per fiscal year.  

The bill defines “out-of-class appointment” to mean “an appointment to an upgraded position or higher classification by an employer or governing board or body in a vacant position for a limited duration.”  The bill requires employers to track hours worked in these positions and report them to CalPERS within 30 days after the end of the fiscal year.  Compensation for a limited duration position under these circumstances must be pursuant to a collective bargaining agreement or publicly available pay schedule.  The bill also defines “vacant position” to mean “a position that is vacant during recruitment for a permanent appointment.”  It specifically does not include “a position that is temporarily available due to another employee’s leave of absence.”

If the Agency allows an employee to work in a higher-level classification in violation of the 960-hour limit, they will be required to pay an amount equal to three times the contributions (both employer and employee PERS rates) that would have been paid to the system, plus administrative fees, for the entire period of the out-of-class appointment.  The law specifically says that the employee “shall bear no liability, obligations, or expense as a result of the unlawful actions of the employer with respect to this section.” 

Anyone who has served in acting appointments for a long duration before can attest to the benefits of this new law.  Often employees want to serve in an acting status for the extra pay and responsibility.  But their patience is tested when the appointment seemingly lasts forever.  They ultimately want to be reclassified into the higher-level position, but don’t want to file a formal grievance and risk losing out on the higher acting pay.  This law can serve as a trigger for initiating discussions with Management over reclassifying an employee to the higher-level position to avoid the PERS penalties.

Even if you are not in PERS, the county pension plans tend to follow suit and adopt similar rules.  But they may watch how this law works in practice before amending their rules. 

California Supreme Court Determines How a Flat Sum Bonus Earned During a Single Pay Period Should be Factored into an Employee’s Regular Rate of Pay for Purposes of Calculating Overtime Payments

Public-sector employees have heard about the Flores v. City of San Gabriel case, a decision issued in June 2016 from the Ninth Circuit Court of Appeal, which held that medical cash-outs must be included in the regular rate of pay for purposes of calculating overtime.  The California Supreme Court recently weighed in, in a different case that nonetheless looked at how regular rate of pay should be calculated for overtime purposes – this time looking at flat sum bonuses that were paid in the same pay period as the overtime worked.  See Alvarado v. Dart Container Corp. of California, S232607 (Cal. Sup. Ct 2018).

Mr. Alvarado worked in the warehouse of a company that manufactured food service products.  He sued on behalf of a class of employees who were paid hourly but, in addition to their normal wages, received an “attendance bonus” if they were scheduled and worked a full shift on Saturday or Sunday.  The flat sum bonus was $15 per day of weekend work, regardless of whether the employee worked more than the normal work shift on the day in question.  The employer had to factor the bonus into the employee’s regular rate of pay.  This means the time-and-one-half pay for overtime had to be calculated not just on the overtime hours worked, but the hourly value of the bonus as well.  The Court said the proper way to do this was to divide the flat sum bonus by the number of non-overtime hours the employee worked during the pay period.  This is more favorable to the employee – meaning a slightly higher hourly rate – than what federal law (FLSA) requires, which is to divide the bonus by all hours worked.  But don’t rush to file wage claims.  The Court explicitly said its decision was limited to a flat sum bonus in a single pay period, comparable to this attendance bonus.

Retired Public Employees Association News
[image: ]
With just a few more months remaining before the legislative session comes to an end, RPEA continues, with diligence, to watch for measures that might have lasting implications on pensioners. RPEA has been actively involved in monitoring key pieces of legislation that can either build upon or detract from the foundation of secure pensions. 

[bookmark: _GoBack]Two bills, from Assembly member Travis Allen, would have helped to crumble this foundation. Both AB 1310 and AB 1311 were actively opposed by RPEA. Fortunately, both bills recently failed to meet the deadline and are now dead on the floor.

· SB 1310 (Allen) – This bill would require the retirement board of a public retirement system, as defined, to disclose the unfunded liability and healthcare debt of the system on each member statement provided to members of the system.

Ultimately, this legislation is unnecessary.  Most members are generally aware of the funding condition of both the retirement and healthcare programs.  Therefore, additional funds should not be spent disclosing new information.   

· SB 1311 (Allen) – This bill would revise the composition of the Board of Administration of PERS and would add to the board two people, appointed at the pleasure of the Governor, who represent the public, have financial expertise, and are not interested in the system. It would also replace the official of a life insurer, whom the Governor is currently authorized to appoint, with a gubernatorial appointee, who has expertise in health insurance and is not interested in the system.  RPEA feels that it is not prudent to change the composition of the PERS Board.  The composition has been set in statute for many years.  There is, therefore, no need to change the composition, as the current composition works well.  Additionally, any proposed changes set before a statewide general election would be overly costly to tax payers.  

RPEA also played an integral role in the revision of AB 3245 (the committee’s omnibus CalPERS clean-up bill), having written a letter to the Committee Chair stating its opposition unless amended. Due to aggressive action, in part by RPEA, five sections of concern were omitted from an amended version just released. 

Past practice for all omnibus bills, whether they be PERS Committee, or other committee omnibus bills, has been that any controversial issues contained therein are removed and required to run as “stand alone” legislation.  RPEA has discussed these issues with CalPERS staff and they are aware of our position.  

RPEA will remain an advocate on these issues, galvanizing change in current legislation for the betterment and security of active employees and retirees.
Since the beginning, RPEA has been actively involved in enhancing the lives of retirees. We are the only statewide association representing all PERS retirees. RPEA works tirelessly to safeguard and promote the retiree benefits of California’s public employees. For more information regarding retiree pensions and health benefits or to learn more about the Retired Public Employees’ Association of California, check out our website www.rpea.com.

Questions & Answers about Your Job

Each month we receive dozens of questions about your rights on the job.  The following are some GENERAL answers.  If you have a specific problem, talk to a Board Rep or CEA Staff at (562) 433-6983 or cea@cityemployees.net.  
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Question:   How do I become an “exempt” employee?  The Agency’s exempt employees get extra leave time and I think my job should be classified as exempt and that I should get this extra leave time too.  The Agency says that I am hourly.  What does the law say about who is exempt versus non-exempt?  How do I go about getting reclassified as exempt?  Is there a specific procedure?  Do I have to file a grievance, or a lawsuit?  Is this something my Association must bargain for during contract negotiations?

Answer:  The Federal Fair Labor Standards Act sets the requirements for who is and who isn’t an exempt employee.  Non-exempt employees must be paid overtime, but overtime pay for exempt employees is not required.  If your job meets certain “tests” defining it as exempt, you may request that your agency redefine your position to be exempt.  These tests include:  1.  Minimum Salary. The employee must be paid a salary that is at least twice the state minimum wage for full-time employment. 2.  White Collar Duties. The employee’s primary duties must consist of administrative, executive, or professional tasks. 3. Independent Judgment. The employee’s job duties must involve the use of discretion and independent judgment.   4.  Computer-related employee who works in the computer field in which more than 50% of the time is spent doing programming and diagnostics.
Your Association can help you understand if your position meets the above tests and set a meeting with your agency to request a change in your status.  You might also ask for the rules and benefits that apply to FLSA-exempt employees to be extended to you.  Leave time isn’t dependent on FLSA status.  Your Association may be able to negotiate more leave in the next MOU.  

It’s possible to file a claim for unpaid overtime with the federal Department of Labor, but not for leave time.  Claims are filed where an employee was mistakenly designated as exempt and denied overtime.  There is no FLSA claim if you’re designated as non-exempt and paid overtime.  Keep in mind the agency does not have to apply an exemption even if you meet the test.  They do not have to provide the leave time unless it’s bargained for. 

Question:  The Agency just promoted one of my co-workers and sent an email to everyone congratulating her.  I’m happy for her, but my question is, don’t they have to post the position and allow for candidates to apply, either as a promotion or a lateral transfer?  The email to all staff was the first I learned of it.  I know that my coworkers and I would have liked the opportunity to compete for that position.  Is there something we can do?  I thought agencies are prohibited from this kind of cherry picking. 

Answer:  Yes, most public agencies have rules that require a position to be posted and filled through a competitive recruitment. That being said, it is always wise to review your contract and personnel rules to see how any particular position may be filled or what the appointment process may be.  For example, it’s possible within a job series (example: Administrative Aide to Administrative Assistant) that promotions can be triggered by years of service or getting a certification. 

In your agency there may be a Personnel or Civil Service Board where an employee can file an appeal when an improper appointment is made.  This may also be a grievable matter.  Contact your staff, who can assist you in seeking a remedy for this case.  Remember that there are filing deadlines so don’t wait!

Question:  I requested 2 hours of vacation time for a follow up doctor’s appointment.  I also requested 4 hours of vacation for my son’s dental appointment.  HR denied it, saying that I cannot use vacation, that I must use sick time.  I need clarification.  First because you get dinged for lost time when you use sick leave, and second, because how can they make you use sick time for something if you’re not technically sick?

Answer:  First, as always, review your contract and personnel rules.  Remember, if there is a conflict between the two, your contract language is controlling.   It is not uncommon to have contract language that states sick leave is to be used to compensate you for your own doctor’s appointment or for taking a dependent to the doctor. The bigger issue may be your concern about getting “dinged” when you use sick leave.  Unless they have a reason to suspect that you are fraudulently taking sick leave, under most circumstances you cannot be penalized for your legitimate use of your sick leave.  State and federal law may also protect you if you need leave to care for a sick family member.  If you are encountering problems, call your staff so they can help address this with Human Resources or Personnel. 

Question:  I recently promoted to a new bargaining unit.  I used to be in the State Disability Insurance program in the old unit.  At the time, no one told me I’d lose this benefit by promoting.  Isn’t the Agency supposed to tell me I’d lose this benefit?  I’ve been out on disability for months and have had to burn down my own sick time.  I would really be in terrible shape if I hadn’t accumulated so much sick leave.  I worry about this happening to my co-workers who don’t have enough leave on the books.  Do they have to inform you, and how can we get back into SDI?

Answer:  Yes, it certainly would have been appropriate for the benefits to have been communicated more clearly.  Often these are posted on the agency’s website and there is a “buyer beware” expectation that an employee will understand what benefits will be offered to them in a new position.  Unfortunately, it is not possible for you as an individual to get back into SDI.  Your new bargaining unit can ask for SDI coverage as a subject of bargaining for your next round of MOU negotiations.

Question:  I’m a supervisor and I was recently handed a notice of administrative investigation.  The form says “admonishment” and I’m required to keep everything confidential.  It doesn’t say what I’m being investigated for, just that the City is looking into “allegations of unlawful harassment” and that I’m prohibited from retaliating against my subordinates.  I’m really confused and upset.  I don’t believe I’ve done anything wrong.  Shouldn’t the Agency be backing me?  It’s hard enough to manage some of the people on my crew.  If they only knew.  I’m completely disillusioned and need guidance on what to do next.
Answer:  The language that is used in these notices can be intimidating but you should know that it is standard language.  It does not reflect on how the agency is viewing you or your potential case.   At some point you may be called into an investigatory interview and you can have a representative with you in that meeting.  At that time, you also have a right to know the nature of the issue that will be discussed.  Call staff immediately if you get a request to be in such a meeting.   
It may be that no action will be taken if your agency investigates and ultimately finds there is no violation.  You have a right to know if this is the result of the investigation.  If, after a few weeks you hear no more about this, it is ok to call your Human Resources Director and ask if the investigation is closed. 


[bookmark: _Hlk509320946]It’s another difficult year of MOU bargaining, as the gap between what an Agency and an Association view as a fair pay increase has widened considerably.  It’s not uncommon for negotiations to end up at “impasse” – meaning the parties have completely exhausted good faith discussions on all the topics at the bargaining table, and future discussions are not likely to prove fruitful to reaching an agreement.  Did 
You Know?

So how do you know you’re at impasse? No one really knows for sure, and state law doesn’t say specifically.  But under the Meyers-Milias-Brown Act (MMBA), Gov’t Code §3505.4(a), the time period to file for “fact-finding” (an impasse procedure designed to bring negotiations to closure) begins to run either from the date that a mediator is appointed, or from when either party provides the other with a written notice declaring impasse. 
But a recent PERB case makes this “trigger” date even less clear.  The question was whether a City letter to the union – which never formally used the word “impasse,” nonetheless served as a written notice declaring impasse.  The Board agent said no, but the full PERB Board reversed.  According to the Board, the City’s letter functionally served as a written declaration of impasse, because the letter stated that the City believed it had fulfilled its obligation to meet and confer, and will proceed with implementing its proposed actions.  The Board said no “magic words” are required – what’s important is the substance of a party’s words, not their form, to determine their legal effect.  The Board also gave weight to the fact that the City never responded to the union’s request for clarification about the ambiguous meaning of the City’s letter.  The Board also noted how PERB does not determine the existence of an impasse, and that the legislatively preferred method of resolving a party’s disagreement as to whether a bona fide impasse exists is through an unfair practice charge, not a fact-finding request.  The case is City of Salinas & SEIU Local 521, PERB Decision No. Ad-457-M (January 4, 2018).
image1.png




