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What is “Pensionable” After PEPRA?

The California Public Employees’ Pension Reform Act (PEPRA), which took effect in January 2013, changed what kinds of income are considered “pensionable.”  Your base pay rate is included, of course, but many people don’t know that other specialty pay items are included as well.  The pension fund will combine these amounts and use the total figure to calculate the value of your defined benefit – i.e., how much you’ll get in your monthly retirement checks.  Due to increased pension costs, agencies are putting a lot of focus on keeping pensionable compensation from rising too rapidly.  Associations, meanwhile, are working hard to increase take-home pay and ultimately the value of their members’ retirement benefit too.  The question both groups need to understand is which items are pensionable?
According to PEPRA, that all depends on whether you’re a “Classic Member” or a “New Member.”  With a few exceptions, a Classic Member is anyone who was hired by a public agency prior to January 1, 2013, and a New Member is anyone who was hired on or after that date.  The Government Code defines what is pensionable for Classic Members (defined as “compensation earnable” which includes special compensation); PEPRA defines what is pensionable for New Members.  Everything that is pensionable for New Members is also pensionable for Classic Members, but there are items that are pensionable for Classic Members that do not count for New Members.
For New Members, PEPRA defines pensionable compensation as “[1] the normal monthly rate of pay or base pay of the member [2] paid in cash to similarly situated members of the same group or class of employment [3] for services rendered on a full-time basis during normal working hours, [4] pursuant to publicly available pay schedules.”  Items that are specifically NOT counted as “pensionable” for New Members include:
· Any compensation that the pension board finds to be pension spiking 
· Any one-time or ad hoc payments (Off-Salary-Schedule Payments)
· Severance
· Payments for unused vacation, annual leave, personal leave, sick leave or compensatory time off
· Payments for additional services rendered outside of normal working hours
· Any employer-provided allowance, reimbursement, or payment, including, but not limited to, one made for housing, vehicle, or uniforms
· Compensation for overtime work
· Employer contributions to deferred compensation or defined contribution plans
· Bonuses
· Temporary Upgrade Pay (e.g., Acting Pay or Out of Class Pay)
· Management Incentive Pay
· Value of Employer Paid Member Contributions (EPMC)
· Holiday Pay Cash Outs if done only in the final compensation period
But most of these excluded items ARE pensionable for Classic Members.  The ones that come up most often are: 
· Uniform pay
· Housing and vehicle reimbursements
· Employer Paid Member Contributions (EPMC)
· Merit Bonuses
· Temporary Upgrade Pay (e.g., Acting Pay or Out of Class Pay)
· Overtime hours that are built into the normal work schedule
· Leave and Holiday Pay Cash Outs
And there’s a long list of specialty pay items that ARE pensionable for BOTH Classic and New Members.  Some of the more common include: 
· Longevity Pay
· Educational Incentive Pay
· Notary Pay
· Bilingual Pay
· Hazard Pay
· Training Pay
· Shift Differential
· Special Class Driver’s License Pay (e.g. Class A or Class B License)
· Government Agency Required Licenses
· Water Certification Premium
· Utility Systems Operator Premium
· Heavy Equipment Operator Premium
· Lead Worker/Supervisor Premium
· International Conference of Building Officials (ICBO) Certificate
· National Institute of Automotive Serve Excellence (NIASE) Certificate
· Accountant Premium and CPA Incentive Pay
· Engineering Registration Premium
· Dictation/Shorthand/Typing Premium for clerical employees
· Mechanical Premium (Brake Adjustment License, SMOG Inspector License)
· Qualified Pesticide Applicator’s Certificate
· Emergency Medical Technician Pay
· Search Pay (for pat-downs when booking inmates)
· Sprinkler and Backflow Premium
· Meter Reader Premium
· Arborist Certification
· Sewer Crew Premium
· Police Records Assignment Premium
· Crime Scene Investigator Premium
· Fire Inspector and Investigator Premiums
· Parking Citation Premium
· Park Maintenance/Equipment Manager Premium
· Housing Specialist Premium
· Library Circulation Desk Premium
· Administrative Secretary Premium
· Confidential Premium (assigned to sensitive positions requiring trust & discretion)
If you have any question about whether a certain pay or benefit that you receive is pensionable, we recommend that you contact professional staff for guidance.  

News Release - CPI Increases!

Each month the U.S. Department of Labor, Bureau of Labor Statistics publishes monthly consumer price index (“CPI”) figures.   The data looks back over a rolling 12-month period at how much goods and services have increased from a year ago.  These numbers are important!  They’re a rough measure of inflation, and elected officials and agency management often look to these numbers in determining “Cost of Living” raises.   Here’s the figures you need to know:
2.5% - CPI for All Urban Consumers (CPI-U) Nationally
3.2% - CPI-U for the West Region
4.0% - CPI-U for the Los Angeles Area
3.2% - CPI-U for San Francisco Bay Area
2.8% - CPI-U for San Diego Area (6 months ending December 2017)
Legal Updates

California Supreme Court Adopts New Pro-Employee Framework for Determining When a Worker is an “Employee” Under California Wage Orders

A recent landmark ruling by the California Supreme Court found that most workers are presumed to be employees and not independent contractors, at least for purposes of California wage orders.  It sets the stage for a broader debate about a practice that had become common in the wake of the Great Recession – the use of contract labor in lieu of employees.  This decision makes it less likely that employers will classify workers as contractors rather than employees.  The Court’s new employee-friendly test considers a worker an employee under California’s wage orders UNLESS the employer can show that the worker:

· Is free from control and direction of the work, both under the contract and in fact; 
· Performs work that is outside the usual course of the employer’s business; AND 
· Is customarily engaged in an independently established trade, occupation or business.  

This replaces a more employer-friendly test that’s been in place since 1989, under which California courts and enforcement agencies weighed on a case-by-case basis several different factors – such as the worker’s opportunity for profit or loss, whether the worker was paid by the hour or by the job, and the length of time for which the services were performed.  The Court said the new test will provide greater clarity and consistency and less opportunity for manipulation. 

Although this case generated a lot of publicity over the so-called “Gig economy” – e.g. Uber drivers – it is a warning to public agencies across California about the continued risks of using “contract” labor.  Agencies shouldn’t expect to reap cost-savings by using contractors to fill positions that permanent employees once performed.  If a court later finds the agency made the wrong call, the agency may have to pay pension contributions, back-taxes, and wage penalties.  The case is Dynamex Operations West v. Superior Court (Los Angeles County), S222732 (2018).
Court Affirms Money Damages Award for Probationary Employee Who Was Released from Employment While on Medical Leave 

In general, public agencies are free to release a probationary employee from their job without a reason, showing of cause, or providing the employee an evidentiary hearing.  But a recent court case makes clear that agencies still must comply with other legal obligations; for example, they can’t terminate employees – even probationary employees – for an unlawful reason.

The California Fair Employment and Housing Act (“FEHA”) protects workers who suffer from a medical condition and who need an accommodation to perform the essential functions of their job.  This included plaintiff Marisa Hernandez.  The court said the community college district violated the FEHA when it released her from employment while she was on an initial 12-month probationary period, without engaging in the interactive process or providing an accommodation.  Eight months in, and with the district’s consent, Hernandez went on a temporary disability leave to have surgery to replace a knuckle on a finger she injured while at work.  She was scheduled to return to work on, or shortly after, the anniversary of her hiring date.  The district terminated her while she was on the approved leave because they claimed her performance had not been reviewed and could not be adequately evaluated.  Hernandez sued, contending the district failed to reasonably accommodate her medical condition and failed to engage in an interactive process.  The district argued that because she was on probation, they could release her at any time for any reason.  They further argued that if they didn’t release her, she would have automatically become a permanent employee on her anniversary date, which the district opposed because she only worked 8 of the 12 months and so they couldn’t adequately evaluate her performance.  The court found in her favor, and the appeals court affirmed the award.  The court did not agree that the District was required to make her a permanent employee on her anniversary date.  The court said the district could have extended her probationary period by the four months she was out, to provide for a more adequate evaluation period.    

This case reinforces the point that agencies must not discriminate against employees with medical conditions.  They must engage in the interactive process in good faith and attempt to accommodate the employee’s disability.  The mere fact that an employee is “on probation” does not allow the agency to avoid this legal duty.  The case is Hernandez v. Rancho Santiago Community College District, G054563 (4th App. Dist. 2018).


Retired Public Employees Association News

Pensioners of California have recently been experiencing a tumultuous journey through the shifting sands of pension politics. We have learned it is vital that the right people are in the correct positions. With the upcoming CalPERS election happening later this year, the Retired Public Employees’ Association knows it is more important than ever for innovative and influential individuals to be on the CalPERS Board.
[image: ]RPEA is proud to endorse Jason Perez, who will be running for the public agency seat on the CalPERS Board. Perez is the president of the Corona Police Officers’ Association and has been actively involved in promoting the rights of pensioners. He has a passion for pension security and has spoken eloquently at CalPERS board meetings to address the fiduciary responsibility and duty of the board. As a long-time police officer, Perez has been in the business of protecting people. This new job responsibility would be a natural extension of who he already is and what he already does. Perez is the right person for the job.
If RPEA’s presence and support in past CalPERS board elections is any indication, Perez is in an excellent position to be able to join a team that is shaping the future in California.
The CalPERS Board—composed of thirteen individuals—helps to set policy and oversees the administration of retirement and health benefits to its members, including the administration of the pension fund’s investments.  Ballots for this election will be sent out on August 31, 2018, and all voting must take place by October 1, 2018. The results of the election will be announced the following day. Voting can be done via online, phone or regular mail to all eligible active members.  RPEA remains steadfast at the legislative level and continues to cultivate its involvement and relationship with CalPERS to ensure that pensions of active employees and retirees are secure. 
You are invited to meet Jason Perez in person and participate in a town hall session. CalPERS board member, Margaret Brown, and RPEA Officers will also be there to answer questions about this very important election. The doors will be open from 5:00 to 7:00 pm on July 31, 2018. El Dorado Park Senior Center, 2800 Studebaker Rd, Long Beach. Light refreshments will be served. RSVP at (562) 595-8405 or rpeachapter25@aol.com.

Questions & Answers about Your Job

Each month we receive dozens of questions about your rights on the job.  The following are some GENERAL answers.  If you have a specific problem, talk to a Board Rep or CEA Staff at (562) 433-6983 or cea@cityemployees.net.  
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Question:   The Agency contacted my doctor and said they need “clarity” regarding my return to work order.  I’ve been on FMLA leave for my own medical condition and my doctor released me back to work with restrictions.  But my Agency is not returning me to the job until it can determine how those restrictions are compatible with what they claim are the essential functions of my job.  Can they do that without my permission?  They told me the return to work order is too vague and ambiguous.

Answer:  In short, no, your employer can’t refuse to return you to work just because they don’t understand what your work restrictions are.  If they think the work release is too vague, they should tell you what needs clarification and ask you to get clarification from your doctor.  If the “ambiguity” is about them not understanding how to accommodate your restrictions, they must hold an “interactive process” meeting with you to figure that out.  Make sure you bring professional staff if that meeting becomes necessary.
Public employees in California are covered under both the federal Family Medical Leave Act (“FMLA”) and the California Family Rights Act (“CFRA”).  Under the FMLA, your employer is permitted to contact your healthcare provider, with your permission, to clarify a medical certification that you submitted.  It’s important to understand what “clarify” means in this legal context.  “Clarify” means to understand the handwriting on the certification or the meaning of a healthcare provider’s response contained in the certification.  It does not mean a more thorough understanding of a vague, ambiguous or incomplete certification.  If your employer is claiming the work order is too vague, then under FMLA rules, they must give you a written notice of the “deficiency” and allow you at least seven calendar days to cure it.

Under the CFRA, the law is more restrictive on employers.  For example, your employer is not allowed to contact your healthcare provider to “clarify” a certification order.  If CFRA and FMLA are running concurrently, which they typically do, your employer should not contact your medical provider for clarifications, but they still may ask you to cure or fix a deficiency in a certification.

Question:  I’m a code enforcement officer and I was involved in a traffic accident.  I was parked and getting out of my vehicle to issue a citation.  I didn’t check before opening my vehicle door and I clipped a bicyclist who was passing by.  The City investigated and issued a report, but they didn’t interview me.  The report found that I could’ve prevented the incident.  The investigator is now asking whether I want to be interviewed.  He said that if I agree with the report, it’s not necessary to have an investigatory meeting.  He said I can still have a Skelly hearing once it’s determined whether discipline will be imposed.  Should I waive the investigatory interview?

Answer:  Investigatory meetings are tools used by management to uncover facts regarding a situation. The results of the investigation form the basis for any disciplinary action and the investigatory interviews carry their own risks.  Some investigators may ask questions that are not clear, or you may not understand a question and answer it incorrectly (or other witnesses might remember events differently).  If this happens, management may interpret this as you not being truthful.  If you lie or mislead during an investigation (or are perceived to be doing so), management can and will use this against you.  You may then be faced not only with consequences from the act under investigation, but you may also be charged with not cooperating with an investigation. In this case, if the report accurately describes the facts of the situation, there is no need for an investigatory interview.  Signing the report would eliminate an interview and any potential risks.  You will still have a right to present any defenses or mitigating circumstances at the Skelly hearing and any subsequent appeals.

Question:  I recently retired, and just received a letter from the Pension System saying that the Agency made a mistake, that I must pay back some of the money I got and that my pension check going forward will be based off the lower amount.  I relied on what the Pension System and the Agency said I’d be getting in my retirement check, based on my pensionable earnings, years of service, and formula.  This doesn’t seem fair.  Shouldn’t the Agency have to pay the back-pay to the System, since this is their mistake?  What can I do about this?  

Answer:  Unfortunately, this happens frequently enough that there is a name for it: “recoupment.”   An Agency may report earnings incorrectly and the error isn’t found until later audits.  The errors may be the result of incorrectly reported income for longevity pay, uniform allowance, bonus, temporary upgrade pay, etc. The increased income results in a higher monthly benefit. Once the error is found, the pension system will notify you, and start the process to recoup the surplus or additional monthly benefit received.  You will have the option of repaying this amount in a lump sum or via deduction in future benefit disbursements. 

Most of the time the dollar amount is small, but it’s still a reduction. You do have some options.  You may consider filing an appeal with the pension system to contest the overpayment.  A financial hardship can be requested if the reduction is too big.  You may file a civil suit if you believe the Agency acted negligently or with willful intent.  Although there has been legislation introduced to limit how far back the pension system can go to recoup the payment, as well as dollar amounts it can get back, no such rules have been enacted yet.

Question:  I was just called into a meeting with my supervisor and Director.  I received an evaluation that had three categories marked “Needs Improvement” (work habits, attitude, and attendance and punctuality).  My skill level and job knowledge are good and all other performance factors are satisfactory.  They denied my annual merit increase and put me on a performance improvement plan.  But the incidents they bring up in the evaluation all happened after my 12-month evaluation period closed nearly 6-months ago.  I just got the evaluation.  I need to know what my next steps are?  Can they really do this based on things that happened after the evaluation period closed, just because they’re late in getting to the evaluation?  Plus, the incidents are all very minor – e.g., “horseplay,” getting to work a few minutes late, using the Internet for brief periods while at work for personal reasons, and calling out sick.

Answer:  Probably not.  If your performance evaluation period has defined “start” and “end” dates, they can’t base your rating on things that happened outside of that period.  Your question brings up three issues – the timing of the evaluation, the period being evaluated, and your ability to challenge the evaluation.  Let’s take them one at a time.  

Not receiving a performance appraisal in a timely manner can cause a great deal of anxiety. Some Agency Rules or MOUs may define timeframes, but this is the exception rather than the rule.  But if your pay raise depends on getting an evaluation, delays cost you money.  In that situation, you can file a grievance to get the evaluation done.

A performance evaluation should accurately reflect your work during the rating period.  That means that your evaluation shouldn’t be based on what you did before or after that period.  Your performance ratings should be based on things you actually did (or didn’t do) during that period.  A successful grievance in this instance may get the untimely criticism removed, but if it happened after the rating period closed, it will still show up in your next review period.
Many employers have specific rules about how evaluations can be challenged.  If yours is one of them – that’s what you need to follow.  If not, you can typically file a written rebuttal (if the evaluation contains errors, for example).  The rebuttal will get attached to the review and be placed in your personnel file.  But if the error causes you to lose money, you may be able to file an actual grievance, too.  If, in fact, all of the negative events occurred after the twelve-month period, you should be able to get your merit increase implemented.  But you should contact staff to further discuss the details of this situation.  Don’t wait, since there are usually strict time limits on your ability to challenge or grieve evaluations.

Question:  Is there any law or guideline as far as someone using their personal vehicle or being forced to use an Agency vehicle for Agency-related travel?  When someone uses an Agency vehicle on a trip, they are restricted as to where they can go on their off hours due to the GPS policy.  In the past, we were not forced to travel in an Agency vehicle, we could use our own personal vehicles for travel to training classes and/or other Agency-related travel.  We prefer to use our own vehicles, but the Agency is now proposing to change this.  Do we have to comply?  What are we allowed to ask for as far as changing this requirement?

Answer:   There’s no law directly about this, but if the Agency creates a new policy, or changes an existing policy, and it concerns your terms or conditions of employment, they must notify your Association and allow for meet-and-confer.  Your Agency may have a Travel Policy that discusses when you must use work vehicles and when you can use your own vehicle for off-site events that occur after hours or on weekends.  You might renegotiate this policy to make it clear it’s your choice which vehicle to use.  You can negotiate a policy too, if they don’t have one.

The Agency generally can’t force you to use their vehicle on non-work time (and often this is strictly prohibited).  But if they’re paying you to work or to travel, even after hours, they can require you to use their vehicle.  For weekend events, it’s not likely they’re paying you for the entire weekend.  In those cases, you should prevail in convincing the Agency to let you bring your own vehicle, so long as a policy doesn’t expressly prohibit this.  You might also request that the Agency reimburse you for the cost of driving your own vehicle.  But if they refuse, you might suggest taking your own vehicle – without reimbursement – simply to avoid having to take the work vehicle and be subject to the GPS tracking during non-work time.

Speaking of which, GPS policies are subject to a meet-and-confer too, especially if violations could lead to discipline.  The Agency has a right to be concerned about how their equipment is used or misused.  This can include the obvious, like speeding, and the less obvious, like excessive idling.  But you have legitimate concerns too, like meal and rest breaks, and other activities while you’re off the clock.  You might negotiate a specific provision to this policy that clarifies what you can and can’t be disciplined for when you’re away on evenings or weekends at Agency-related travel events, especially if your request is reasonable.  Contact your staff and request to meet and confer over both policies.

[bookmark: _Hlk509320946]The Fair Employment and Housing Act (“FEHA”), California’s civil rights statute, prohibits public agencies from discriminating against employees or applicants with a disability.  The Department of Fair Employment and Housing (“DFEH”) investigates FEHA discrimination complaints, facilitates mediation, resolves disputes, and enforces the law by prosecuting violations in court.  DFEH is the largest state civil rights agency in the country, with 220 fulltime permanent staff and five offices throughout California.  Did 
You Know?

Complaints must ordinarily be filed within one year of when the discriminatory act occurred.  You can file discrimination complaints under your Agency’s discrimination and harassment policy too, and via the grievance procedure.  If these avenues don’t stop the discrimination, and you have to go to court, many lawyers who practice in this field prefer to file a lawsuit under FEHA, not under federal law (the Americans with Disabilities Act).  This is because California’s definitions and protections – e.g. what is a “disability” – are typically broader than what you’ll find under the ADA, and the FEHA is generally seen as more employee-friendly.  Many workers may suffer from an injury or a condition that qualifies as a disability under FEHA at some point in their careers.  It’s not a requirement that the injury or condition be caused by your job.  The law’s core protections are (1) employers cannot discriminate based on disability (or percieved disability), (2) they must reasonably accommodate employees with a disability, and (3) they must engage in a timely good faith interactive process with a person who needs support to do the job.  
The interactive process often occurs while the individual is still employed.  An employer must initiate the process if (1) you request a reasonable accommodation, (2) it otherwise learns that you may need one, or (3) you are out on disability and have no medical leave left, and still can’t return to work.  This can be a difficult process to navigate alone.  It’s best to contact professional staff if you need an accomodation or your employer requests that you start the process.  If the agency determines that you can’t be reasonably accommodated, they may separate you from employment for medical reasons.  You’ll want to avoid or delay this outcome, if at all possible.
Which accommodations are “reasonable” is a legal question.  Reasonable accomodations may include changing non-essential job duties, providing you a temporary leave of absence so that you may seek medical treatment, changing your work schedule, relocating your work area, providing you mechanical and electrical aids, job training, or reassigning you to a vacant position that you’re qualified for.  But lowering performance standards, lengthy or indefinite leaves of absence, or creating a temporary job are not reasonable.  The law simply requires that the agency reasonably accommodate your disability; it does not mandate that you get your preference or accommodation of choice.  The point of the interactive process is to remove barriers that keep you from performing jobs that you could otherwise do with some form of accomodation.  The interactive process requires an individualized assessment of both the job and your specific physical or mental limitation.  The process can clarify what job functions are essential, whether and to what extent your limitations affect your ability to perform the job, what accommodations are possible, and whether a specific accommodation is an “undue burden” for the agency.   
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